The Doctrine of Implied Intergovernmental Immunities: A Recrudescence?
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“But one of the first and most leading principles on which the commonwealth and the
laws are consecrated, is left the temporary possessors and life-renters in it, unmindful
of what they have received from their ancestors, or of what is due to their posterity,
should act as if they were the entire masters; that they should not think it amongst their
rights to cut off the entail, or commit waste on the inheritance, by destroying at their
pleasure the whole original fabric of their society; hazarding to leave to those who
come after them, a ruin instead of an habitation - and teaching these successors as
little to respect their contrivances, as they had themselves respected the institutions of
their forefathers. By this unprincipled facility of changing the state as often, and as
much, and in as many ways as there are floating fancies or fashions, the whole chain
and continuity of the commonwealth would be broken.”1
Introduction
The essential and distinctive feature of “a truly federal government” is the preservation of the
separate existence and corporate life of each of the component States concurrently with that of
the national government.2
Accepting that a number of polities are contemplated as co-existing within a federation does
not, however, address the fundamental question of how legislative and executive powers are to
be allocated amongst the constituent constitutional units inter se, nor the extent to which the
various polities are immune from interference occasioned by their constitutional counterparts.
These “federal” questions are fundamental as they ultimately define the prism through which
one views the Constitution. Shifts in the lens have resulted in significant ramifications for
intergovernmental relations; they stand as peripeteia in the constitutional struggle that has been
waged between the States and the federal government since Federation.
The Constitutional Debates
At 2pm on the second day of the first session of the 1897 Federal Convention held in Adelaide,
Edmund Barton rose to move a motion to establish the framework for the coming debates and
to recognise the overarching desirability to create a federal government that would be subject
to a number of “principal conditions”.
The first condition identified in Barton’s motion was that “the powers, privileges, and
territories of the several existing colonies shall remain intact, except in respect of such
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surrenders as may be agreed upon to secure uniformity of law and administration in matters of
common concern”.3
The language of Barton’s motion was redolent of the allocation of powers contemplated by the
draft constitution compiled years earlier aboard the Lucinda. The 1891 draft contained the
forerunner to what is now s.107 of the Constitution.4 The predecessor to s.107 echoed Diceyan
conceptions of co-ordinate federalism in which the various integers of the federation remain
sovereign within their own spheres of competency. Based on the Tenth Amendment to the US
Constitution and Article 3 of the Swiss model5, the draft clause provided that all powers not
exclusively vested in the Commonwealth parliament were “reserved to” and would “remain
vested in” the parliaments of the States. The provision was referred to as the “reservations
clause” until the 1898 Melbourne-session recension saw the clause take on its final form.6
Section 107 would feature prominently in early High Court jurisprudence, and in the
establishment of the doctrine of implied intergovernmental immunities.7
Against this background, it came as little surprise that the view ventured by Alfred Deakin in
the course of the 1897 Convention debates was that it was “more probable that the States will
over-awe the Federal Government” rather than the other way around as, given the
Commonwealth’s “limited scope”, it would “be a completely feeble power when opposed to
the great States growing up in this continent”.8
Consistent with these early views, the Constitution ultimately born of the debates was one
which expressly preserved and continued the otherwise plenary powers of the colonies into the
original States9, established a Supreme Court with the power of judicial review to stand as a
check against the rampant arrogation of power by the federal government, and provided for a
powerful Senate to act as a balance against the threat of domination by the large States.10
Certain grants of power were necessarily exclusive to the new national government11, and
others were designed to be concurrent with the plenary legislative powers of the Original
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States.12 In areas which squarely fell within the domain of national concern, such as defence,
currency, external affairs and immigration, the Framers wished to create a “popular and central
government for the whole of Australia”.13 However, we find important signposts in the
allocation of the enumerated legislative powers where the Framers attempted to establish
barriers against encroachment into areas of traditional State governance such as internal trade
and commerce, taxation, banking, insurance, railway acquisition and construction, and
conciliation and arbitration.14
Thus the daedal hands of the Framers guided the creation of an instar offspring of co-ordinate
but limited competency – nourished at birth by the parsimonious allocation of powers designed
to weaken the imago States only to the extent necessary to breathe life into the embryonic
national polity.15 The US Constitution, which served as an “incomparable model” for its
Australian progeny16, was ratified by the people of the 13 original states on terms designed to
secure their liberties.17 So too would the Australian facsimile be sold to the people of the
colonies as a bulwark against aggrandisement and usurpation at the expense of the enfeebled
States.18 Ontogeny recapitulated phylogeny.
Or so it was thought.
Federation to Engineers
Following Federation, the three original members of the High Court adopted a method of
interpretation informed by their experience as leading proponents in the Convention debates
and as framers of the Constitution.19
The argument ran that the Preamble and covering clauses of the Commonwealth of Australia
Constitution Act 1900 (UK) evidenced a compact predicated on the agreement of the people of
the Australian colonies whereby the Original States were to be constituent elements of a federal
Commonwealth.20 Whereas the Constitution identified only a finite number of legislative
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powers in s.51 as conferred on the Commonwealth, ss.106 and 107 preserved and continued
the otherwise plenary powers of the colonies into the Original States.
Applying this ‘federal compact’ approach to constitutional interpretation, Griffith CJ thus
stated (in a case in which the validity of a State Act imposing a license fee on brewers was
challenged):
In construing a Constitution like this it is necessary to have regard to its general
provisions as well as to particular sections, and to ascertain from its whole purview
whether the power to deal with such matters was intended to be withdrawn from the
States, and conferred upon the Commonwealth. The Constitution contains no
provisions for enabling the Commonwealth Parliament to interfere with the private or
internal affairs of the States, or to restrict the power of the State to regulate the carrying
on of any businesses or trades within their boundaries.21
In D’Emden v Pedder22, a Commonwealth officer who was required by Commonwealth
legislation to give an unstamped receipt for his pay became liable to pay duty under a
Tasmanian statute. The Court, in its first year, held that the Tasmanian Act impermissibly
“interfered with” or “exercised control” over the Commonwealth officer. The Court based its
decision upon the seminal US authority of McCulloch v Maryland, which had held that a US
state could not tax the national bank (as “the power to tax involves the power to destroy”).23
Chief Justice Marshall laid down a broad principle of immunity for federal agencies from state
taxation and, by implication, state regulation.24 The supremacy of the federal government was
central to his reasoning.25
The doctrine of Commonwealth immunity was later confirmed in Deakin v Webb26, a case
which involved a challenge by Alfred Deakin, Australia’s second Prime Minister, to a State
Act which purported to tax his salary as a Commonwealth Minister. The High Court followed
its decision in D’Emden v Pedder and, notably, placed no reliance on s.109 of the Constitution
to support its judgment.
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By 1906, a significant development in High Court jurisprudence occurred.27 In The Railway
Servants’ Case, the High Court developed what would later be characterised as heresy – the
doctrine of reciprocal immunities.28
On the question of whether the Commonwealth Conciliation and Arbitration Act 1904 (Cth)
could deal with industrial disputes defined to include “disputes in relation to employment upon
State railways”, the original members of the Court found that the doctrine of Commonwealth
legal supremacy identified in D’Emden v Pedder had reciprocal operation. The consequence
was that a federal law purporting to regulate the terms and conditions of employment of State
railway servants was invalid.29
An unusual aspect of the expansion of the doctrine of Commonwealth immunity in D’Emden
v Pedder to one of reciprocal immunity in The Railway Servants’ Case was that it broke ranks
with McCulloch v Maryland – the fons et origo of the doctrine of immunities. Mutual
supremacy is a contradiction in terms.30 However, the Court once again followed the lead of
US constitutional jurisprudence by applying the ratio in Collector v Day which held that states
were immune from federal taxation as they were “as sovereign and independent as the general
government”.31 As will be seen, Collector v Day was later overturned.
These early cases disclose the origins of what came to be known as the dual “heresies”32 of the
doctrine of reserved powers33 and the doctrine of implied intergovernmental immunities.34 It is
also notable that the language used by the Court in those early days paid full deference to the
States as “sovereign” entities in their own right35, a characterisation which would later be
rejected.36
The doctrines of reserved powers and of implied intergovernmental immunities arose by way
of implications based on the prevailing view as to the proper place of the States within the
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federal structure. However, as will be seen, a different conclusion is reached if the inquiry
begins from the starting point of the constitutional text itself.37
The Engineers Case
Two decades after Federation the “heresies” were “exploded” in the Engineers Case when a
union sought a federal award covering State government instrumentalities.38 With the three
original members of the Court now gone, the compactual theory, reliant as it was on
implications derived from the basic structure, was swept aside.39
The Constitution was now to be interpreted as a statute of the Imperial Parliament according
to the “settled rules of construction”.40 As a result, once a power had been identified as
conferred on the Commonwealth Parliament, no implication prohibiting the exercise of that
power arose because of notions of reserved State powers or State immunities.
Perhaps the somewhat ironic result of the explosion of pre-Engineers heresies is that the
methodology the Griffith Court employed had fairly solid doctrinal support. Marshall CJ in
McCulloch v Maryland - a case that sits squarely on the Mount Rushmore of canonical legal
precedent - did not adopt a clause-bound textualist approach to interpreting the US Constitution
when it came to the issue of whether Congress acted within power in creating a national bank,
and whether a State in turn had the power to tax it.41 The creation of a bank was not amongst
the enumerated powers in Article I, but Marshall CJ rejected the notion that a constitution
should “contain an accurate detail of all the subdivisions of which its great powers will admit”,
for to do so “would partake of the prolixity of a legal code”.42 Rather, Marshall CJ employed
an holistic analysis based on “a fair construction of the whole instrument” with all attendant
implications and incidents that arise from the nature of the document under review.43
The US methodology understandably proved highly persuasive to the High Court in its
formative years, because similar issues arose where the components of the federal structures
found themselves in direct conflict. Such methodology was rejected for the literalist approach
adopted in Engineers.44
The Development of the Immunities Doctrine in the USA
It is important to appreciate that the development of the doctrine of immunities in the USA
often foreshadowed a change in direction in Australian High Court jurisprudence. Sir Owen
37
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Dixon described a “striking parallel” between the development of the immunities doctrine in
the USA and Australia.45
As we have seen, the doctrine of federal government immunity McCulloch v Maryland
spawned Peterswald v Bartley and the cases following. The broad principle from McCulloch
was that the states had no power, by taxation or otherwise, to retard, impede, burden or control
the laws enacted by Congress or their execution.46 There was no reciprocal doctrine laid down
in McCulloch because, it was reasoned, the states were adequately protected through their
representation in Congress.47
In Weston v Charleston48, Marshall CJ extended the McCulloch doctrine beyond
instrumentalities to non-discriminatory laws of general application. In Weston, a city tax was
invalidated in its application to privately-held US bonds. A further extension of the doctrine
occurred in Dobbins v Erie County49 in which the captain of a federal revenue cutter was
assessed for county taxes. The county tax was held invalid as it interfered with the
constitutional means employed by the federal government to execute its constitutional powers.
A major development occurred when the Court struck down a federal income tax of general
application levied on the income of a State judge in Collector v Day.50 Collector v Day
purported to apply Dobbins, but the Court reasoned that both the states and the federal
government were each supreme in their own spheres of competency.51 Thus the doctrine of
reciprocal immunity was born. Significantly, Dobbins and Collector remained good law until
they were overruled in 1939 in the midst of the greatest centralisation of power the republic
had ever witnessed: the New Deal.52
A year before Melbourne Corporation was decided in 1947, the US Supreme Court held that
the State of New York, in the sale of mineral waters owned and operated by the State, was not
immune from a general tax imposed on mineral waters by federal legislation.53 In New York v
United States the Court recognised that, whilst one government in a federation could not
destroy its counterparts, the extension of government into private sector trading activities had
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made it impractical to uphold a general rule of immunity in the broad terms of the McCulloch
v Maryland doctrine.
Chief Justice Stone in his concurring opinion in New York v United States held that “a federal
tax discriminating against a State would be an unconstitutional exertion of power over a
coexisting sovereignty within the same framework of government”, and that nondiscriminatory tax “may nevertheless so affect the State .. as to interfere unduly with the State’s
performance of its sovereign functions of government”.54 That is, there remained some
activities which were necessarily governmental in character which attracted the immunity. The
decision in New York v United States was extensively referred to in the various judgments in
Melbourne Corporation.
From Engineers to The Melbourne Corporation Case
Following Engineers, the issue of State and Commonwealth economic relations was brought
into sharp relief with the advent of the Great Depression. The financial independence of the
States was tested early on in the life of the Constitution.55
The federal government did not take up the invitation in s.94 of the Constitution (which
contemplated the Commonwealth making a monthly payment to the States of “all surplus
revenue” of the Commonwealth). However, the Commonwealth for some years did make per
capita payments from the Commonwealth budget to the States in accordance with the Surplus
Revenue Act 1910 (Cth) until it was finally repealed in 1927. It was repealed at a time when
the States were attempting to negotiate a funding agreement with the Commonwealth.56
A new federal State Grants Act in 1927 now made the per capita payments “subject to the
terms of any agreement made between the Commonwealth and all the States”.57 In 1928,
section 105A of the Constitution was inserted to give effect to such an agreement. A new
financial agreement in which the Commonwealth took over State public debts and created a
Federal Loan Council was signed on 12 December 1928.
In 1932, the Lang government in NSW failed to make interest payment on public debts due
under the financial agreement with the Commonwealth. The Commonwealth passed
enforcement legislation, the validity of which was upheld by the High Court.58 Starke J noted
that:
“It has been strenuously asserted that these Acts are an interference with the
sovereign rights of the States and with the judicial power of the Commonwealth
vested in its Courts. But, as has been pointed out more than once in this Court, the
States are not sovereign powers. By the Constitution a restriction is placed upon their
supposed sovereign rights by the grant to the Federal power of the right and power
to legislate with respect to various matters. Again, one of the privileges or rights of
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a sovereign power is its immunity from action without its own consent. Yet by the
Constitution this right or privilege was surrendered..”.59
By the start of the WWII, the Federal Loan Council had become the instrument through which
resources were concentrated to support the war effort. Following the war, the States undertook
massive public works initiatives well beyond the capacity of the banks to underwrite. The
Commonwealth thus took on de facto control over the States’ works programs.60
At the same time, the seemingly temporary constitutional power permitting the Commonwealth
to make grants-in-aid to the States led to a system of uniform taxation.61 The High Court gave
a very broad reading to s.96, permitting the Commonwealth to attach terms and conditions to
the grants of monies.62 That is, the Commonwealth could insist on the States falling into line
with federal policy objectives notwithstanding that there was no constitution head of power
which permitted the Commonwealth to legislate in respect of the subject matters covered by
the attached conditions.63
The war years increased the competition for the finite funds available to satisfy the demands
of the various governments within the federation. The Commonwealth passed a series of Acts
whose central aim was to take over the field of income taxation and to create uniformity in a
country where State taxation rates had always been disparate. The Commonwealth did this by
taxing an amount surplus to its requirement, and then using s.96 of the Constitution to grant
the surplus to the States, who then in turn agreed to cease taxing in their own right.
The legislation was challenged on the basis that it all but deprived the States of any real choice
in the matter. The High Court dismissed the challenges to the legislation in the Uniform Tax
Cases.64 In the First Uniform Tax Case, Latham CJ noted that, just as the Commonwealth may
properly induce a State to exercise its powers by offering a tied grant65, so too could the
Commonwealth use s.96 to induce a State by the same means to abstain from exercising its
powers. Rich J upheld the federal legislation on the basis that the very existence of the
Federation was under threat: “If the Commonwealth is to wage war effectively, it must
command the sinews of war”.66
The Commonwealth thereafter continued its march towards economic ascendency within the
federation, and the States towards a confirmation of their subaltern, mendicant status.67 In Ha
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v NSW68, the Court invalidated State franchise taxes on alcohol, tobacco and fuel as being
contrary to s.90 of the Constitution. The States lost 16% of the revenue they had previously
been able to raise.69 The State franchise taxes were replaced by Commonwealth taxes and the
revenue collected was then paid to the States.70
Thus, what began after the Engineers as a new version of co-operative federalism71, soon saw
the Commonwealth come to acquire exclusive power over the field of income taxation. Sir
Robert Menzies observed that:
“The whole matter is a very good illustration of how something which was not
anticipated in the Constitution when it was first enacted can come into existence by
judicial interpretation and the inexorable demands of new circumstances”.72
Whilst Dixon J described the Australian federal system as a “dual” one, in reality the structure
is far more complex. There exist manifold examples whereby the various polities within the
Australian federation have utilised various intergovernmental arrangements and co-operative
institutions in order to realise their respective policy objectives.73 This is known as “layer-cake
federalism” which emphasises the concurrent and competitive nature of the integers within the
federation (to be contrasted with strictly “co-ordinate” federalism involving independent
governments operating within their own spheres of influence).74
The Melbourne Corporation Case
During WWII, the Commonwealth Bank was given power to oversee private banks and control
the supply of money and credit. The Banking Act 1945 (Cth) made this permanent. Section 48
provided that banks could not conduct banking business for a State or authority of a State,
including a local government authority, without consent of the treasurer.
The City of Melbourne challenged the Banking Act as beyond legislative power and,
alternatively, that it was a law directed at an essential State government function involving a
form of “discrimination” impermissible under the Constitution.
Of the majority judgments, Rich, Starke and Dixon JJ invalidated s.48 based on implications
drawn from the federal nature of the Constitution.
Rich J held that “[s]uch action on the part of the Commonwealth may be invalid in two classes
of case, one, where the Commonwealth singles out the States or agencies to which they have
delegated some of the normal and essential functions of government, and imposes on them
68
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restrictions which prevent them from performing those functions or impede them in doing so;
another, where, although the States or their essential agencies are not singled out, they are
subjected to some provision of general application, which, in its application to them, would so
prevent or impede them”.75 Rich J held that section 48 was invalid as “while power in a State
and in its essential agencies to carry on the business of banking cannot be impaired, the power
freely to use the facilities provided by banks, under modern conditions, must be regarded as
essential to the efficient working of the business of government, and that power also cannot be
impaired”.76
Starke J rejected the notion that discrimination by the Commonwealth against a State alone
could provide a decisive test for determining government power.77 His Honour stated that “in
the end the question must be whether the legislation or the executive action curtails or interferes
in a substantial manner with the exercise of constitutional power by the other”.78 Immunity,
according to Starke J, depended upon “practical considerations”.79
Starke J found s.48 invalid as “[t]he management and control by the States and by local
governing authorities of their revenues and funds is a constitutional power of vital importance
to them. Their operations depend upon the control of those revenues and funds. And to curtail
or interfere with the management of them interferes with their constitutional power”.80
Dixon J stated that the Framers conceived of a form of federalism involving “a central
government and a number of State governments separately organized” in which “power itself”
formed no part of the conception of a government but where the distribution and inter-relation
of legislative power is effected chiefly through the operation of ss.51, 52, 107, 108 and 109 of
the Constitution.81
His Honour framed the immunity in terms of a federal law “which discriminates against States,
or a law which places a particular disability or burden upon an operation or activity of a State,
and more especially upon the execution of its constitutional powers”.82 But his Honour here
was not speaking of “a general law which governs all alike who come within the area of its
operation”.83 This is made clear when his Honour later stated that “the efficacy of the system
logically demands that … it should not be understood as authorizing the Commonwealth to
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make a law aimed at the restriction or control of a State in the exercise of its executive
authority”.84
It followed that Dixon J held s.48 invalid on the basis it was an “attempt to isolate the State
from the general system, deny it the choice of the machinery the system provides and so place
it under a particular disability”.85 Once discrimination was identified, it was immaterial
whether the right to exercise such a choice was “of great or of small importance to the States”.86
However, if the Constitutional head of power contemplates the making of federal laws required
to be directed to a State, then the “discrimination” based immunity does not apply. Dixon J
referred to, by way of example, s.51(xxxi) being “the acquisition of property on just terms from
any State ...”, as well as the control of railways and the defence power as “conspicuous”
examples of where this exception might arise.
The ratio of Melbourne Corporation is, as can be appreciated from the reasoning extracted
above, not easy to distil into a single constitutional principle.87 More difficult still is it to
identify any single doctrinal foundation for the various expressions of principle enunciated.
For Dixon J, discrimination was determinative of the issue. The extent of the burden on the
State’s powers was not thereafter material to the issue of validity. Starke and Rich JJ, however,
decided the case based on a more general proposition that a federal law would be invalid where
it impaired or curtailed the exercise of a vital or essential constitutional power. These
differences in the doctrinal underpinnings took on great significance decades later.
Post Melbourne Corporation: to QEC
The basis of the decision in the Melbourne Corporation case has been accepted as one which
turned on the discriminatory nature of the law being contrary to the implications derived from
the Federal system.88 However, the precise limits of the prohibition had still not been
formulated decades after Melbourne Corporation had been decided.89
In the Payroll Tax Case90, the impugned Commonwealth tax was a law of general application
that did not single out the States. The law was held to be valid as it did not “operate to interfere
with a State carrying out its constitutional functions of government”.91
In the Tasmanian Dam Case92, Tasmania argued that the World Heritage (Western Tasmania
Wilderness) Regulations (Cth) infringed the implied immunity as the Tasmanian HydroElectric Commission was prevented from building a dam upon land (being 11% of the State)
that the Commonwealth had declared to be of national significance. Brennan J thought that
84
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the argument would have substance if it applied to “the building that housed the principal
organs of the State”.93 However, the Commonwealth Act was upheld as the “functioning – as
distinct from the powers” of the organs of the State government were not relevantly
diminished.94
Mason J, applying his formulation of the immunity from Koowarta v Bjelke-Petersen95,
rejected a submission that “the prohibition strikes down a Commonwealth law which inhibits,
impairs or curtails any governmental function of a State in a material way”. His Honour
identified that “what it does is to prohibit impairment of the capacity of the State to function
as a government, rather than to prohibit interference with or impairment of any function which
a State government undertakes”.96 To fall foul of the prohibition, Mason J ventured that “it
must emerge that there is a substantial interference with the State’s capacity to govern, an
interference which will threaten or endanger the continued functioning of the State as an
essential constituent element in the federal system”.97
A high hurdle was evidently set for establishing invalidity based on the implication designed
to protect the structural integrity of the State components within the federal framework.
The first time that Commonwealth legislation was held to be invalid based on the doctrine of
implied immunities since Melbourne Corporation occurred in the course of a major industrial
dispute in the Queensland electricity industry.98 In Queensland Electricity Commission v The
Commonwealth99, the Court was dealing with a dispute which had extended beyond the State,
and where the Australian Council of Trade Unions had imposed blockades affecting air, sea,
road and rail links into Queensland.100
In an effort to quell the dispute, the Commonwealth enacted the Conciliation and Arbitration
(Electricity Industry) Act 1985 (Cth) which singled out Queensland and imposed certain
procedural requirements upon it designed to fast-track the transition to a federal Award for the
State industry.
The Court in QEC held the Commonwealth Act to be invalid based on the doctrine of implied
intergovernmental immunities.
Mason J identified a two factor test emerging from the Melbourne Corporation case involving:
(a)

the prohibition against discrimination which involves the placing on the States of special
burdens or disabilities; and
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(b)

the prohibition against laws of general application which operate to destroy or curtail the
continued existence of the States or the capacity to function as governments.101

The first limb of the test (discrimination) is derived from Dixon J’s judgment in Melbourne
Corporation. The second limb of the test (impairment) is based on the judgments of Rich J (at
p.66) and Starke J (at p.74). The satisfaction of either of the two elements was sufficient to
establish invalidity.
By contrast, Dawson J identified, as a “general proposition”, the immunity in terms that “the
Commonwealth Parliament cannot impair the capacity of the States to exercise for themselves
their constitutional functions”.102 His Honour found the Commonwealth Act invalid as it
“reduced the range of choices available to the State” and so reduced its capacity to make its
own decisions in the exercise of its governmental functions. Dawson J made it clear that this
result might obtain as a result of a law of general application, although recognised that if singled
out, a State’s constitutional integrity would thereby be “impaired in a manner which the federal
structure does not permit, regardless of the extent of the impairment”.103
In both Melbourne Corporation and QEC, the federal laws were invalidated based on the first
limb (discrimination), namely Dixon J’s formulation. However, it should also be noted that, in
each case, the burdens imposed by the federal Acts did not threaten the continued existence of
the States.
In the case of Melbourne Corporation, the choice of banking with its preferred banker was
removed from the City of Melbourne. Other than the removal of choice, there was nothing in
the Commonwealth law that impacted on the ability of the State to carry out its banking
functions.
In QEC, although the State of Queensland was subject to considerable industrial action at the
time, the Commonwealth legislation was designed to facilitate the settlement of the dispute by
the making of a Federal Award. It did so by imposing what might be described as certain
procedural burdens on the State, namely to ensure that the industrial dispute could be dealt with
expeditiously by a Full Bench of the federal Commission. However, there was nothing in the
Commonwealth Act which could have been said to have posed an existential threat to the
continued functioning of the State itself.
The two-limb formulation of the immunities doctrine favoured by Mason J in QEC was
subsequently approved by a joint judgment of six in Re AEU in 1995104, and of five Justices
Victoria v Commonwealth a year later.105
In the Native Title Act Case106, Western Australia challenged Commonwealth native title
legislation on the basis of the impairment on the State’s ability to control and regulate its land
use. It was submitted by the State that Mason J’s formulation in QEC “may not comprehend
the principle in its full width” whereas Dawson J’s formulation suggested a principle
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“conferring on State functions a wider immunity from interference by Commonwealth
power”.107
As was the case in Tasmanian Dam, the joint judgment in the Native Title Act Case rejected
the plaintiff’s claim of invalidity argument as the Commonwealth Act did not “purport to affect
the machinery of government of the State”.108 The constitution of the three branches of
government was said to remain unimpaired.
Re AEU
The first time Commonwealth legislation was invalidated based on the impairment limb was
in Re AEU.109
A number of federal awards were challenged which would have bound State public servants
and government instrumentalities. The States contended that the implied limitation protected
the integrity or autonomy of a State against federal award prescription that conditioned
employment qualifications, eligibility and termination procedures.
The federal log of claims served included a demand that no employee could be terminated (by
way of voluntary redundancy or otherwise) except with the consent of the Union. This was
held to be an impairment of the State’s capacity to function as a government because it
undermined the right of a State to determine “the number and identity of the persons whom it
wishes to employ, the term of appointment of such persons and, as well, the number and
identity of the persons whom it wishes to dismiss, with or without notice, from its employment
on redundancy grounds”.110
The Court went on to find that another critical aspect of the State’s capacity to function as a
government was its ability to determine the terms and conditions upon which persons at “higher
levels of government” (for example ministers, ministerial assistants, heads of department,
parliamentary officers and judges) were engaged.111
The Court did not attempt to reconcile its decision in Re AEU with its decision in the Second
Fringe Benefits Tax Case.112 Recall that the majority in that case decided that, like income tax
on salaries, a fringe benefits tax applied to the benefits given to those who occupied the
essential organs of government would not be invalid.113
UFU v CFA
The issue of the implied immunity identified in Re AEU arose in United Firefighters Union of
Australia v Country Fire Authority.114
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The CFA and the UFU made an enterprise agreement in 2010 and had it approved under the
Fair Work Act 2009 (Cth). A clause within the agreement required the CFA to employ an
additional 342 firefighters over a six-year period. The CFA did not comply with the
recruitment requirements under the agreement and the UFU prosecuted it for breach.
The CFA defended the proceedings contending that the relevant clause in the enterprise
agreement was invalid on the basis of the Melbourne Corporation principle.115 Specifically, it
was said to place a direct burden on the State’s ability to determine the number of employees
it engaged.
The UFU had submitted that the reasoning in Re AEU did not apply because, unlike the federal
Awards which were imposed upon the industry participants in Re AEU, the industrial
instrument in this case was the product of agreement. It followed, on this submission, that there
was no relevant “burden” on the State as the State had consented to the arrangements.116
Murphy J, at first instance, rejected that submission and held that the relevant clauses in the
agreement offended the Melbourne Corporation principle.117
The Full Court of the Federal Court allowed the appeal on this point. The Full Court
determined that the relevant question was whether the impugned provisions “imposed some
special disability or burden on the exercise of the powers and fulfilment of the functions of the
State of Victoria or the CFA, which curtailed the State’s capacity to function as a
government”.118
The Court held that the impugned provisions did not offend the implied limitation “in
circumstances where the CFA voluntarily agreed to make the enterprise agreement”.119 The
Court, however, went on to say that the answer might have been different if, for example, the
Union had taken protective industrial action to the point where the MFB was left “with no
choice but to accede to the demands of the UFU”120 as based on those facts it could not then
be said that the agreement was involuntary.121
New York v United States
The issue of whether a state can, through its consent, lose its ability to rely upon the doctrine
of immunities was dealt with in New York v United States.122
In the 1980s, Congress passed legislation to deal with the problem of radioactive waste,
described by O’Connor J as “a crisis of national proportions”. Following negotiations by the
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state Governors, various concessions were made by all sides in an effort to arrive at an
acceptable compromise. The states with disposal sites for radioactive waste agreed to continue
accepting waste for a period of time while other states developed their own waste programs.
In 1985, a federal Act sanctioned the settlement reached by the States. If a state failed to
develop or secure access to a disposal site through a compact with other states by a certain date,
it would be forced to accept legal ownership (“take-title”) for all of its radioactive waste.
New York was a willing participant in the compromise reached and “reaped much benefit”
from the arrangement. Despite this, New York failed to comply with its obligations by the
deadline and challenged the Act.123
In a 6:3 decision, the Court held that the take-title provision of the Act impermissibly
“commandeered” the legislative processes of the States by directly compelling them to enact
and enforce a federal regulatory program.
The majority based its reasoning on the compact reached by the Framers at Philadelphia in
1787. O’Connor J, in her majority opinion, reasoned that the Constitutional Convention opted
for a constitution in which Congress would exercise its legislative authority directly over
individuals rather than over states.124
This focus had important ramifications for accountability within a system of checks and
balances. If the federal government legislates and overrides state law, it does so in full view of
the public, and federal officials remain accountable. But where the federal government coerces
the states to regulate, it is the state officials who will bear the brunt of public opprobrium for
bad decisions, while the federal officials remain insulated from electoral ramifications.
Accountability is thus diminished where there is federal coercion of the states.125
The majority held that state officials cannot therefore consent to the enlargement of the powers
of Congress beyond those enumerated in the Constitution.
White J wrote the dissenting opinion.126 He observed that Congress has acceded to the wishes
of the states by permitting local decision-making rather than imposing a solution from
Washington, and that New York itself supported the passage of the legislation and enacted state
laws specifically to comply with the deadlines agreed upon by the States. This was co-operative
federalism in action.
White J was therefore of the opinion that the “State should be estopped from asserting the
unconstitutionality of a provision” that seeks merely to ensure that it lives up to its end of the
bargain. A state could, accordingly, waive its right to immunity in the formation of an
agreement.127
New York v United States was not cited in UFU v CFA.
123

505 U.S. 144 (1992) at p.181.
Thus, the Framers rejected William Paterson’s New Jersey Plan in favour of Edmund Randolph and James
Madison’s Virginia Plan: 505 U.S. 144 (1992) at pp.164-165.
125
505 U.S. 144 (1992) at pp.168-169.
126
Joined by Blackmun J and Stevens J.
127
505 U.S. 144 (1992) at pp.198-200; Compare also Brown v The Queen [1986] HCA 11; (1986) 160 CLR 171
and Singer v U.S. [1965] USSC 34; 380 US 24 (1965) on the issue of waiver of constitutional protections.
124

17

Austin and Clarke
In Austin v Commonwealth128, a challenge was made to Commonwealth legislation which taxed
the superannuation benefits of State judges.
A majority held the legislation to be invalid on the basis that it burdened the operation and
activities of the State. The decision fell squarely within the second exception found in Re AEU
concerning the immunity from prescription of minimum conditions in relation to persons
employed at high levels of government.
The federal legislation might also have been characterised as giving rise to a breach of the
“discrimination limb” identified in Melbourne Corporation itself. However, the joint judgment
purported to reject the two-limb characterisation identified by Mason J in Queensland
Electricity Corporation.129 The basis upon which the joint judgment rejected the two-limb
formulation was that the “discrimination” test had “proved insusceptible of precise
formulation”.130
The “new” test identified in the joint judgment involved an “assessment of the impact of
particular laws by such criteria as “special burden” and “curtailment” of “capacity” of the
States “to function as governments””.131 Gaudron, Gummow and Hayne JJ posited the
essential question in all cases to be whether the law “restricts or burdens one or more of the
States in the exercise of their constitutional powers”.132
In Austin, it was found that the impact on the State’s “freedom to select” the manner and
method for discharge of its constitutional functions respecting the remuneration of its judges
was a “sufficiently significant impairment” for the purposes of Melbourne Corporation.133
In Clarke v Commissioner of Taxation134, the Superannuation Taxation Scheme was challenged
in respect of a member of State Parliament. This time, all members of the Court endorsed the
approach of the joint judgment in Austin and held that there is “but one limitation”, namely the
“interference with or impairment of State functions”.135 Once again, there was criticism of the
“identification of discrimination as a necessity to attract the Melbourne Corporation
doctrine”.136 The search for an appropriate comparator for the purposes of establishing
discrimination had proven a difficult inquiry and was “apt to confuse”.137
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The Court in Clarke held that the law was invalid on the basis that “the State has no real choice
but to adopt a method of providing retirement benefits that will enable parliamentarians to meet
the tax liability specially imposed on them”.138
In both Austin and Clarke, the superannuation tax applied to high income members of certain
superannuation funds and so could not be characterised as a law of general application.
However, vice of the Commonwealth law in each case was in its impact upon the capacity of
a State to secure the terms of its relationships with its judiciary and legislature as branches of
the government of that State. The relevant enquiry into establishing impact turned upon
“matters of evaluation and degree”.139
The consolidation of the two limbs into a single test at first blush appears to fundamentally
alter the nature of the immunity. It will be recalled that in both Melbourne Corporation and
Queensland Electricity Corporation, the burdens were discriminatory, but did not rise to the
level of being impairments on the capacity of the States to function as a government. According
to Dixon J, the ‘discrimination’ limb did not require any material burden in order for it to be
made out. The diminution of this element of the doctrine in the subsequent recensions of the
test might be thought to raise the bar for States seeking to impugn intrusive Commonwealth
legislation.
At the same time, however, the second limb (impairment) appears to have been reformulated
into a more facile test to establish immunity from Commonwealth legislation. Kirby J in Austin
dissented on the basis that the legislation fell “far short of impairing, in a substantial degree,
the State’s capacity to function as an independent constitutional entity”.140 That is, his Honour
had understood the curtailment element of the doctrine to require something akin to what
Mason J had formulated, namely that the federal law “threaten or endanger the continued
functioning of the State as an essential constituent element in the federal system”.141
The curtailment test was now focussed, not on the continued existence of the State itself, but
on whether there has been significant interference with the exercise of a State constitutional
power. That is, it was the doctrinal formulations of Starke J in Melbourne Corporation and
Dawson J in QEC that underpinned the ratios in Austin and Clarke. In each case, the removal
of relevant choice by the federal legislation was found to have impaired the States’ ability to
attract and retain appropriate people. This proved determinative of the outcomes.
Fortescue and Spence
In Fortescue Metals Group Limited v The Commonwealth142, the Commonwealth’s Minerals
Resource Rent Tax was challenged on the basis that it impermissibly imposed a tax calculated
at a rate that differed from State to State, and interfered with the States’ management of the
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mineral resources under their control by neutralising the States’ ability to effect a reduction in
the States’ royalty rates and thereby attract mining activity.
The joint judgment referred to the warning in Austin concerning Mason J’s exposition of “the
fundamental constitutional conception which underlies the prohibition against
discrimination”.143 The plurality then said “[i]t remains important, however, to recognise how
that fundamental constitutional conception has been applied in earlier decisions of this Court”.
Reference was then made to Re AEU, QEC, the Payroll Tax Case, and Melbourne Corporation
itself.
The plurality characterised Austin and Clarke as being cases which fell within Re AEU, but
also as cases which involved legislation “aimed at” the States.144 That is, the Court considered
discrimination as a basis of establishing immunity, and found that none existed. It also found
that the tax did not impose any special burden or disability on the exercise of powers and
fulfilment of functions of the States which curtailed their capacity to function as
governments.145
In Spence v Queensland, the Court was faced with reciprocal challenges to State and federal
legislation, each directed at regulating electoral donations.146
On 21 May 2018, the Queensland Parliament passed amendments to the Electoral Act 1992
(Qld) which prohibited property developers making political donations.147 Within two months
of the commencement of the Qld amendments, the Commonwealth inserted s.302CA into the
Commonwealth Electoral Act 1918 (Cth) as an attempt to legalise donations to political parties
where the purpose of the donation (that is, whether it is for State or federal electoral purposes)
was not expressly clarified at the time of making the gift.148
The plaintiff sought to impugn Queensland’s electoral laws on the basis that they
impermissibly intruded upon an exclusive power of the Commonwealth Parliament to regulate
federal elections, and thereby offended a “reverse Melbourne Corporation” immunity.
The State of Queensland contended that the Commonwealth amendment was invalid as
offending the Melbourne Corporation principle as applied to the State.
The case was decided in a 4:3 judgment. The majority held that the Commonwealth electoral
law was beyond power, and so it was not necessary to determine whether it was invalid by
reference to Melbourne Corporation.149
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However, the majority had to contend with the second contention, namely whether the State
electoral laws breached a “reverse Melbourne Corporation” immunity.
The Commonwealth’s Immunity from State Laws
In Pirrie v McFarlane150, it was held that that members of the Commonwealth Armed Forces
were subject to State laws regulating driving licences notwithstanding the Commonwealth
officer was driving a car without a licence in the course of his duties.151
Knox CJ reasoned that the Commonwealth had the ability to protect itself from State laws if it
chose to do so (that is, by utilising s.109 of the Constitution).152 Starke J also upheld the State
law on the basis that it was “not aimed particularly at the Defence Forces” and because the
Commonwealth had ample legislative power to maintain its Forces free from any inconvenient
legislation of the States.153
In West v Commissioner of Taxation (NSW)154, the Court held that a State could tax the pension
of a retired federal public servant. Once again, the various judgments focused on the ability of
the Commonwealth to shield itself and its employees from State taxation if it so wished.
In Uther v Federal Commissioner of Taxation155, a majority of the Court decided that the State
could limit the Commonwealth prerogative right to priority payment in the case of a
liquidation. Dixon J dissented in Uther on the basis that it was beyond the competence of the
State to abrogate the Commonwealth’s priority. Dixon J rejected s.107 of the Constitution as
establishing any foundation for the majority’s reasoning, arguing that, at the instant the
Colonies became States upon Federation, they had no power to regulate the relations between
the Commonwealth and its subjects because “it formed no part of the old colonial power”.156
In Essendon Corporation v Criterion Theatres Ltd157, the issue was whether the
Commonwealth was liable to municipal rates in respect of premises which were taken over and
occupied by the Commonwealth Defence Forces. Dixon J held that “the State may not levy a
tax directly upon the Commonwealth in respect of the execution of its duties or the exercise of
its functions”.158 As the Defence Forces were temporary occupants of the properties, the tax
was not technically in violation of s.114 of the Constitution.
This, however, raises the issue of whether the doctrine of Commonwealth immunity developed
by Dixon J could be said to conform with the spirit of the federal Constitution which at one
level purports to recognise an immunity from taxation in s.114, but upon a strict reading applies
the reciprocal immunities to “property” only.159
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Dixon J, although the sole dissentient Uther, carried the day when the issue of Commonwealth
priority in liquidation came before the Court in The Commonwealth v Cigmatic Pty Ltd.160 The
Court held that a State law could not abrogate a Commonwealth prerogative claim.
Dixon CJ rejected the notion that Cigmatic was merely the reflection of the application of the
Melbourne Corporation principle in reverse.161 To Dixon CJ, what was important was the
absence of State legislative power and not on any implication derived from the Federal nature
of the Constitution.
The Cigmatic doctrine of implied Commonwealth immunity from State legislation was
revisited in Re Residential Tenancies Tribunal (NSW); Ex parte Defence Housing Authority.162
In that case, the Defence Housing Authority leased property for Defence personnel.163 The
owners of properties leased by the Authority sought to exercise rights to inspect premises
pursuant to orders made by the Residential Tenancies Tribunal of NSW. The Authority
maintained that it was not bound by orders of a State Tribunal on the basis of the Cigmatic
immunity. A majority of the Court held that the Authority was subject to the orders of the
Tribunal. In doing so, the majority purported to apply the doctrine from Cigmatic.164
Brennan CJ in Re Residential Tenancies Tribunal adopted a similar approach to Dixon CJ in
confining the Melbourne Corporation principle to a constraint upon Commonwealth legislative
power.165 This approach, however, is to be contrasted with the approaches, for example, of
Dawson, Toohey and Gaudron JJ. Their Honours employed the language of Melbourne
Corporation when attempting to assign a foundation to the Cigmatic doctrine.166
In Dixon J’s analysis in Uther and later in Cigmatic, the federal system “is necessarily a dual
system” in which “you do not expect to find either government legislating for the other. But
supremacy, where it exists, belongs to the Commonwealth, not the States”.167
Although couched in the language suggestive of a lack of State power to enact laws that
impermissibly burden the Commonwealth, a clear majority of the Court in Spence v
Queensland found that there is indeed a “reverse” Melbourne Corporation immunity available
to the federal government.
The majority in Spence ultimately held that the Commonwealth amendment was not a law
supported by a relevant head of constitutional power and therefore wholly invalid. It was
characterised as a law purporting to confer immunity from the consequences of State electoral

160

Cigmatic [1962] HCA 40; (1962) 108 CLR 372.
Cigmatic [1962] HCA 40; (1962) 108 CLR 372 at p.378.
162
(1997) 190 CLR 410.
163
“the Authority”.
164
However, reformulated in the sense that a distinction was drawn between the “capacities” of the federal
Executive Government and “exercise” of those capacities: pp.438-439 (Dawson, Toohey and Gaudron JJ).
165
Re Residential Tenancies Tribunal (1997) 190 CLR 410 at 425; Brennan J’s approach was criticised in Spence
v Queensland [2019] HCA 15 at [101] (Kiefel CJ, Bell, Gageler & Keane JJ); at [308] (Edelman J); see also Anne
Twomey “Federal Limitations and Legislative Power of the States and the Commonwealth to Bind One Another”
[2003] FedLawRw 20; (2003) 31(3) Federal Law Review 507.
166
Re Residential Tenancies Tribunal (1997) 190 CLR 410 at p.443.
167
Uther (1947) 74 CLR 508 at p.529; see also Essendon Corporation v Criterion Theatres Ltd (1947) 74 CLR 1
at p.22 (Dixon J).
161

22

laws which had no relevant connection with federal elections.168 By contrast, the State’s
regulation activities were said to fall within “the heartland of State legislative power”.169
It was submitted by the States that the operation of s.109 of the Constitution meant there was
no need for the Commonwealth to be protected by an implied immunity from interference by
State law. The majority recognised that, in practical terms, there is more scope for a
Commonwealth law to interfere with operations of the government of a State than there is for
a State law to interfere with operations of the government of the Commonwealth because of
s.109.170 However, without reference to the majority judgments in Pirrie v McFarlane, the
majority found that “[t]he reciprocal operation of the structural implication is not displaced
merely because s 109 allows a Commonwealth law to be used as a shield”.171
The majority found that the Qld amendments did not impose a special disability or burden on
the Commonwealth as they did not deny to the Commonwealth the capacity to regulate its own
elections. The most that could be said of the Qld amendments was that they denied to some
participants in the federal electoral processes a source of funds that would otherwise be
available.172
In language consistent with that employed in Fortescue, the majority found that the State laws
were “not directed to the Commonwealth” and they did “not impose a special disability or
burden on the Commonwealth”.173
Gordon J thought it “unnecessary to decide whether a reverse Melbourne Corporation principle
exists, beyond that identified in The Commonwealth v Cigamatic Pty Ltd (In liq)” as any such
doctrine “would not be infringed by prohibition of a limited class of political donations” as the
prohibition as not “directed at the Commonwealth” nor did it impose any “special disability or
burden on the exercise of powers and fulfilment of functions which curtails the
Commonwealth's capacity to function”.174
Edelman J would have found the Commonwealth amendments valid. However, his Honour,
like the majority, found “a symmetrical application of the implication” such that the Melbourne
Corporation principle also applied in reverse.175
After setting out the various formulations of the Melbourne Corporation principle, Edelman J
stated that they could be “reduced to a consideration of the magnitude of the burden upon the
other polity's capacity to function as a government. That assessment is one of “evaluation and
degree””.176
Various factors were identified including whether the law was “targeted at the other polity and
the more essential the governmental function that it curtails is to that other polity”.177 Edelman
J held that the burden of the provisions of the Queensland amendments upon the
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Commonwealth was not significant, and the interference was not “specifically targeted” at the
Commonwealth.178
It follows that five Justices in Spence identified a structural implication derived from the
Constitution characterised as a “reverse-Melbourne Corporation principle”, but that it did not
avail the plaintiff or the Commonwealth in impugning the Queensland electoral laws.
Conclusion
The Engineers Case “exploded and unambiguously rejected” the doctrines of “reserved
powers” and of “implied immunities” which endured in the first two decades following
Federation.179
The doctrine of implied immunities has undergone a revival since the Engineers Case was
decided. Not long after Engineers, Dixon J began to make inroads into the literalist approach
confirmed in 1920.180 He did so on the basis that “strict and complete legalism”181 did not
foreclose the use to be made of implications derived from the Constitutional text and its
structure.182
A clear majority of the members of High Court have now confirmed the existence of both a
Melbourne Corporation implied immunity applicable to laws of the Commonwealth, as well
as the reverse doctrine applicable to invalidate laws of the States. No doubt attuned to the fact
that the existence of reciprocal immunities might be thought to be recrudescent pre-Engineers
heresies183, the majority stated that “[n]o return to extreme and discredited notions of intergovernmental immunity” was involved in recognising that the Commonwealth and the States
reciprocally have the benefit of the structural implication recognised in Melbourne
Corporation.184
What is left, however, is arguably a doctrine of reciprocal immunities with uncertain doctrinal
foundations.
In the case of State immunity from Commonwealth interference, the possible doctrinal
justifications on the road to the present formulation appear to be manifold. Following
Melbourne Corporation, focus was centred around Dixon J’s formulation with discrimination
alone being recognised as a ground for invalidity. Discrimination was applied to invalidate a
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Commonwealth law in QEC and accordingly featured in Mason J’s two-limbed
characterisation of the principle.
In the years that followed QEC, there was a shift away from Dixon J’s formulation and towards
that of Starke J’s in Melbourne Corporation. This in turn involved a move away from Mason
J’s characterisation in QEC and instead centred on Dawson J’s single limb test in QEC, which
embraced Starke J’s original exposition.185 McHugh J in Austin objected to the abandonment
of Mason J’s two-limbed formulation in QEC on the grounds that it “may lead to unforeseen
problems in an area that is vague and difficult to apply”.186
The reframed doctrine as expounded in Austin arguably set the bar at a level beyond that which
the legislation in either Melbourne Corporation or Queensland Electricity Corporation was
required to meet. This is because Dixon J in Melbourne Corporation rested the principle upon
the singling out of States for special burdens which would not necessarily amount to an
existential threat to the functions of the State itself. However, the test in respect of impairment
in Austin was applied such that an abrogation of choice in respect of important State
government functions was more readily able to be made out such as to give rise to invalidity.
The Melbourne Corporation principle now “requires consideration of whether impugned
legislation is directed at States imposing some special disability or burden on the exercise of
powers and fulfilment of functions of the States which curtails a capacity to function as
governments”.187 The Court in both Fortescue and Spence v Queensland applied this test and
gave consideration to whether the law was “aimed at” the States, thus reintroducing
discrimination into the calculus.
In the case of Commonwealth immunity from State interference, there appears to be no
compelling reason for its existence.188 Encroachment by way of taxation by a State on
Commonwealth property is prevented by s.114 of the Constitution. Moreover, the
Commonwealth is well-armed to protect itself from any State interference through the use of
s.109 of the Constitution. However, following the result in Spence v Queensland, it might
legitimately be thought that the prophylactic pathway cleared by s.109 may not always
guarantee immunity.189
The position arrived at in Australia appears once again to have converged with the development
of the reciprocal doctrine in the USA wherein the relevant question asked is not whether the
federal government has allowed itself to be subjected to state law by waiving constitutional
immunity but, rather, whether the subject matter is one of federal or State concern.190
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Just as Sir Owen Dixon had written decades earlier in respect of the Framers, the Court does
not appear fully capable of escaping the fascination of the American model and the
jurisprudence that has developed in respect of it.191
…………………………………..
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